
Page 1 of 10 
 

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR:: TEZPUR 

 
Sessions Case No. 25 of 2015 

 
Under section 366 (A) I.P.C 

(Arising out of G.R. Case No. 2520 of 2014) 
 

State of Assam 
-Vs- 

Sri Shyam Rai    ... Accused 
 

Present 
Ms. A. Ajitsaria, AJS, 

Addl. Sessions Judge No.2, Sonitpur, Tezpur 
 

Date of Evidence : 01.06.2015, 13.07.2015, 16.10.2015 
Date of Argument : 28.01.2016 
Date of Judgment : 01.02.2016  
 
For the State : Sri Khemraj Adhikary, Addl. Public Prosecutor 
For the Accused : Sri. P. Biswas 

 
J U D G M E N T 

 
1. The prosecution case, in a nutshell, is that, Sri Rajendra Kr. Magar lodged an FIR 

at Missamari PS stating inter-alia that on 13.10.2014 at about 1:30 AM the accused 

Shyam Rai kidnapped his daughter, Asha Kumari when she had gone out of the house to 

attend the nature’s call. The same was registered as Missamari PS Case No. 107/2014 u/s 

366 A IPC. 

  
2. After due investigation, charge-sheet was submitted against the accused person, 

namely, Shyam Rai under section 366 A IPC.  

 
3. The accused entered appearance and after observing necessary formalities, the 

offence being Sessions triable, was committed to the Court of Sessions for trial by the 

Judicial Magistrate 1st Class, Tezpur.   

 
4. After hearing both sides and on perusal of the police report furnished u/s 173 of 

the Cr.P.C, formal charge u/s 366 A IPC was framed, read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried. Hence, this trial.   

 

5. In support of the case, the prosecution examined eight witnesses and defence 

examined none. The plea of defence is of total denial.  
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6. After closure of the prosecution evidence, the accused person was examined u/s 

313 of the Cr. P.C. 

 

POINTS FOR THE DETERMINATION 

 Whether the accused on 13.10.2014 kidnapped Asha Kumari and whether the said 

Asha Kumari was a minor at the relevant time? 

 

7. I have carefully examined the evidence on record and heard arguments of both 

sides.  

DECISION  AND REASONS THEREOF 

 

8. PW-1, Kalpana Magar stated that Asha Kumari was her daughter. On 04.10.2014, 

the accused Shyam came and informed them that he loved their daughter, Asha. The 

villagers and she/PW 1 scolded the accused since Asha was still young and asked the 

accused not to say such things and thereafter they sent him away. PW 1 stated that at 

that time her daughter was 14 years of age and she was a student of class VIII. PW 1 

further stated that the accused again on 13.10.14 came to her house at 1.30 PM at night 

when her daughter had gone for nature’s call and kidnapped her daughter. PW 1 stated 

that when her daughter did not return, she wanted to go out to see but could not as she 

found the main door to be locked from outside. PW 1 stated that she raised her voice 

from inside and on hearing her voice, the accused threatened to kill her and asked her 

not to shout. PW 1 stated that at the relevant time she was alone with her daughter at 

home. In the morning, the villagers opened the lock. She informed the villagers and then 

she went in search of her daughter in the house of the accused. She told the parents of 

the accused that her daughter should be brought back within 24 hours. But they did not 

bring back her daughter. PW 1 stated that on the next day her husband came and then 

they went to the police station to lodge FIR. PW 1 further stated that her daughter was 

recovered on 19.10.14 and on the next date her medical examination was conducted. On 

the next date, her daughter was also produced before the Court and her statement was 

recorded by the Magistrate in the Court after two days.  

 
9. In cross examination, PW 1 stated that the house of the accused was about 2 km 

away from her house in the same village. FIR was lodged on 15.10.14. She had informed 

the police that her daughter was 14 years of age. PW 1 stated that when her daughter 
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opened the door at night, she asked her where she was going and her daughter replied 

that she was going to the toilet. When her daughter did not return for about ½ hour, she 

tried to go out but she could not, as the door was locked from outside. PW 1 stated that 

her daughter raised a hue and cry from outside and then her mouth was closed by the 

accused.  PW 1 stated that she went in search for the accused and her daughter in the 

house of the accused, at Jungle mati where the relatives of the accused resided and at 

Gabharu and Thelamara. PW 1 denied the suggestion that since her daughter was in love 

with Shyam and she being a major, herself eloped with Shyam. PW 1 stated that houses 

of Amar Magar, Ramesh Magar, Rek Magar and Sher Bahadur were situated near her 

house. PW 1 stated that she could not go and search for her daughter nor could she tell 

anyone at night since the door was locked from outside. PW 1 stated that Police 

recovered her daughter from Dimakuchi, Tangla. PW 1 denied the suggestion that Shyam 

used to visit their house before the occurrence and that Shyam and her daughter were in 

love since childhood and that was the reason why her daughter had gone away.  

 
10. PW-2, Amar Magar stated that the accused Shyam Rai was known to him and 

Asha Kumari was his niece. The occurrence took place in the month of Ahin, 2014. The 

accused came to the house of Asha and he threatened that he would take Asha away.  

PW 2 stated that they appeased him and asked him to leave and he left. For a few days 

the accused did not come. Then on 13th, when Asha went to toilet at night, the accused 

kidnapped Asha, which he learnt on the 14th . 

 

11. In cross examination, PW 2 stated that at night he was sleeping and he had 

deposed on the basis of what he had heard.  PW 2 stated that he had not seen how the 

occurrence took place. PW 2 stated that the friend of the accused resided near the house 

of the alleged victim girl. PW 2 stated that he had not stated before the I/O that Shyam 

had stated that he would take away Asha and the police did not record his statement.  

 

12. PW- 3, Dr.  Bibha Noni Keot deposed that on 20.10.2014 she examined Asha Kumari 

Magar, in connection with Missamari PS Case No.107 /2014 and on such examination she 

did not find any injury on her body or her private parts. PW 3 further stated that X-ray for 

age determination revealed that the person under examination was just above 18 years. 

PW 3 opined that there was no sign and symptoms of recent sexual intercourse, till the date 

of examination and the girl was above 18 years of age was not pregnant. PW 3 exhibited 
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the medical report along with all enclosure as Ext 1. The defence declined to cross examine 

PW 3. 

 

13. PW-4, Rek Bahadur Magar deposed that on 5.10.2014 he and others of the village 

came to know that the accused had a love affair with Asha Kumari. They explained the 

accused that he should not have any relation with the girl and asked him go. PW 4 stated 

that later on 14.10.2014 on being informed by PW 2 they learnt that the accused had taken 

away Asha Kumari on 13.4.14, they searched but did not find Asha. Therefore, they opined 

that the accused had hidden her in some unknown place. 

 

14. In cross examination, PW 4 stated that a meeting was held on 5.10.2014 and the 

accused was asked not to have any relation with Asha Kumari. PW 4 stated that he had 

not witnessed the occurrence. PW 4 stated that his house was about 1 km from the 

house of the accused and 50 meter from the house of Asha. He had not seen the 

accused and Asha roam together. PW 4 denied the suggestion that the accused did not 

kidnap Asha; and that he had deposed falsely in the Court; and that Asha had herself 

gone with the accused. 

 
15.  PW-5, Asha Kumari Magar deposed that on 9.10.2014, the accused started 

blackmailing and threatening her by saying that if she did not marry him, he would harm 

and kill her parents. PW 5 stated that on 13.10.2014 the accused came to her house at 

night and when she had gone out for toilet, the accused came and knocked on the 

window, she opened the window and saw the accused. He asked her to go with him or 

else he would harm and kill her parents and her cousin brother. Therefore, she went with 

him. PW 5 stated that the accused took her to Junglemati and he kept her there for 2 

days. On the third day, he took her to Talikhola, Dimakuchi to his friend’s house. There, 

she was kept for 2 days. Then he kept her again for 2 days in his sister’s house at 

Dimakuchi. PW 5 stated that then, her uncle’s son came looking for her and he located 

her at Dimakuchi and brought her home. Thereafter, her father lodged FIR, police sent 

her to Magistrate, her statement was recorded (Ext. 2) and she was medically examined.  

 

16. In cross examination, PW 5 stated that at the time of occurrence her age was 14 

years and she did not remember whether her father had given any document to the 

police. PW 5 stated that the accused was her brother’s friend. He used to visit their 

house. PW 5 stated that there were about 4 houses in her compound and her house was 
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in the corner. She raised hue and cry at night when the accused took her by threatening 

her. PW 5 stated that the distance of Jungalbasti was about 3-4 km from her house. PW 

5 further stated that at Junglebasti she resided in the house where one lady and her son 

were present. PW 5 stated that she had not stated before the I/O that she had informed 

the lady at Junglebasti that she was forcibly brought by the accused (admitted), as the 

police had not asked her. PW 5 stated that she did not have any physical contact with the 

accused. PW 5 stated that in the house of the friend of the accused, there was Shyam’s 

friend, mother and sister and she had informed them that the accused had forcibly taken 

her there. Then, she was taken to Shyam’s sister’s house which was about 1 km away. 

Police recovered her from there and they came to the police station where they were 

there for one night. Next date, they were brought to the court where her parents too 

came. PW 5 denied the suggestion that she was tutored by her parents and family 

members and it was on the basis of for tutoring that she submitted before the 

Magistrate; that the accused did not take her, that she forced him to take her by telling 

him that if he did not take her she would kill herself; that she was in love with Shyam 

and he had not taken her forcibly.   

 

17. PW-6, Meghraj Magar deposed that on 4.10.2014 the accused was caught in 

Asha’s house when he was in Asha’s room. When he confronted the accused, the latter  

stated that he had gone there to charge mobile. PW 6 stated that then they opined that 

he had a bad relation with Asha and asked the accused not to indulge in any relation with 

Asha. On 13.10.2014 at about 1.30 PM, the accused kidnapped Asha, who was 

subsequently recovered by the police on 19.10.2014. 

 

18. In cross examination, PW 6 stated that he did not know whether there was any 

love affair between Asha and the accused nor did he see that the accused forcibly take 

Asha. PW 6 stated that he came to know about the occurrence from Asha’s father. PW 6 

stated that he had not stated before the I/O that the accused had come on 4th October to 

Asha’s house, that the accused had taken Asha forcibly. PW 6 stated that accused was 

his friend and Asha was his cousin sister.  

 

19. PW-7, Rajendra Kr Magar stated that on the date of his deposition/ 16.10.2015 he 

was posted at Rajasthan as he was an employee in the Air force. PW 7 stated that at the 

time of occurrence he was posted Goroimari Air froce Station,Tezpur and was on duty 

from 13.10.2014 from 8 AM to 8 PM to on 14.10.2014. By the time he released himself 
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from duty it was about 10 AM. PW 7 stated that Asha Kumari came out of the house at 

about 1.30 PM to urinate. At that time Shyam Rai caught her and took her away. He 

locked the gate of their house from outside. His wife raised hue and cry. In the morning 

the door was opened by the neighbours. PW 7 stated that his wife informed him in the 

morning over phone and it took about 1 -1 ½ hour to return home. Thereafter, he 

searched for his daughter in the house of the accused. The family members of the 

accused assured him that they would also search and bring back his daughter within 24 

hours but they did not bring her back. PW 7 stated that he told them that they should 

bring her back and they would settle the matter themselves. PW 7 stated that when his 

daughter was not brought back, he lodged FIR (Ext. 3) on 15.10.15. After lodging the 

FIR, police recovered his daughter from a village. PW 7 stated that at the time of the 

occurrence, his daughter was 14 years of age.  

 

20. In cross examination, PW 7 stated that he did not remember who had written the 

FIR. He could not say what was written in the FIR. PW 7 stated that he could not say 

with whom his daughter used to roam about during his absence. PW 7 denied the 

suggestion that Asha Devi, his daughter voluntarily went with the accused. PW 7 stated 

that Shyam Rai never used to visit his house, he used to visit the house of his neighbour. 

PW 7 denied the suggestion that he had not stated before the IO that the accused closed 

the door of their house from outside, that his wife informed him in the morning over 

phone about the occurrence, that he told the family members of the accused that they 

should bring back his daughter and they would settle the matter at home. PW 7 denied 

the suggestion that the accused did not forcibly take his daughter and she voluntarily 

went with the accused and that she was a major at the time of occurrence.  

 

21. PW-8, Bhaba Kanta Nath deposed that on 15.10.2014 he was posted at Missamari 

PS. On the said day, Rajendra Kr Magar lodged an FIR (Ext. 3) and the same was 

registered as Missamari PS Case No. 107 of 2014. PW 8 stated that during the course of 

investigation he visited the place of occurrence, prepared the sketch map (Ext 4) and 

recorded the statement of witnesses. PW 8 stated that he went in search of the accused 

at his resident but he did not find him there and therefore, he informed his sources to be 

alert and look for the accused and the girl, Asha. PW 8 stated that he received 

information on 18.10.14, that both were in village Kalikhola , Dimakuchi PS, Udalguri. On 

19.10.14, he went to Dimakuchi PS and took a constable to assist him. They went to 

Kalikhola village and recovered the accused and Asha Devi in the house of the uncle of 
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the accused. PW 8 stated that he brought both of them to Dimakuchi PS. Then from 

there, he brought both of them to Missamari PS. Accused was arrested and forwarded to 

Court and Asha was the court for recording her statement u/s 164 CrPC. PW 8 stated that 

thereafter her medical examination was conducted, pursuant to which he collected the 

medical report and the statement u/s 164 CrPC of the alleged victim girl. PW 8 stated 

that on completion of investigation, he submitted chargesheet (Ext 5) against the 

accused.  

 

22. In cross examination, PW 8 stated that the informant did not give him any 

certificate to prove the age of Asha, his daughter. PW 8 stated that he had filed charge-

sheet u/s 366 IPC only on the basis of medical report. PW 8 denied the suggestion that 

the victim had voluntarily gone with the accused and without there being any material on 

record, he had submitted charge-sheet.  

 

23. Ld. Additional Public Prosecutor has strenuously submitted that the prosecuterix 

has been consistent in her version before the IO u/s 161 Cr. PC, before the Ld. 

Magistrate u/s 164 Cr. PC and before this Court. In view of the same it ought to be held 

that the prosecuterix is wholly trustworthy. Ld. Additional Public Prosecutor submits that 

the age as ascertained by the medical officer/PW 3 is only an opinion and the same in 

itself, cannot be held to be fatal for prosecution. 

 

24. Countering the said submissions, Ld. Counsel for the defence submitted that the 

prosecution has totally failed to prove the charge. Ld. Counsel further submitted that it 

was the burden of the prosecution to collect documentary evidence from the school or 

otherwise to show that the alleged victim girl was a minor. The latter not having being 

done, the evidence of PW 3 cannot be thrown out only on the ground that it is an 

opinion. With regard to the submission of the Ld. Additional Public Prosecutor that even if 

the alleged victim girl is held to be a major then to, the case of abduction has been 

clearly made out by the prosecution, Ld. Counsel for the defence submitted that 

admittedly there was no sexual intercourse or attempt thereof by the accused upon PW 5 

and there is nothing on record to show that there was an intention on the part of the 

accused to compel PW 5 to marry him/another against her will or to enter into forceful 

sexual intercourse. Further, the prosecution having failed to prove the elements of force 

or inducement on the part of the accused, no case for abduction too, is made out.   
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25. In the lighf of the submission advanced this Court analysis the evidence on record in 

the instant case in which the accused is facing trial for allegedly having kidnapped Asha 

Kumari Magar from her house during the night hours on 13.10.2014. PW 1, the mother of 

the alleged victim girl has portrayed that the accused forcibly took away her daughter when 

she had gone to urinate at night. She has further deposed that she could not come out of 

the house as the accused had locked the door from the outside. PW 5, the alleged victim 

girl on the other hand, has stated that the accused knocked on the window and on being 

threatened of harm being caused to her parents, she went with the accused. PW 5 has 

further stated that she raised hue and cry at night itself.  PW 5 on the other hand is totally 

silent about hearing her mother/PW 1 raise hue and cry and the accused having locked 

their house from the outside so that PW 1 could not come out.  

 

26. Thus, the version of PW 1 and PW 5 seems to be contradictory in itself. PW 1 has 

not stated that she heard her daughter shout and it is then that she tried to come out of 

the house. From the evidence of PW 4 it emerges that there was love affair between the 

accused and the alleged victim girl.  In fact, the accused had been asked not to maintain 

any relation with PW 5, on the pretext that she was a minor of 14 years. The medical 

evidence on record of PW 3 shows that at the time of occurrence Asha had already attained 

the age of majority. No sign of injury on private part or any part of the body or that of 

sexual intercourse was detected by the medical officer after medical examination of PW 5.  

 

27. It is again on record that Asha/PW 5 travelled at three different places and resided 

in three different houses from the period she left home till the date of her recovery. No 

alarm or hue and cry was raised by the alleged victim girl either during her travel to the 

said places or her stay in the house of others. The latter clearly suggests that the alleged 

victim girl voluntarily accompanied the accused and the accused did not forcibly take/kidnap 

Asha.   

 

28. From a close scrutiny of the evidence of PW 5, this Court is of the considered view 

that the evidence of PW 5 to the effect that she was compelled to go with the accused as 

the accused threatened that he would harm her parents cannot be accepted as trustworthy 

and reliable, in as much as, it appears that she was a willing party in her act of going with 

the accused, more so because no struggle even seems to have been put up by PW 5, while 

she was allegedly being taken away by the accused.   
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29. In view of the aforesaid discussion, it is held that the prosecution has failed to 

prove the charge against the accused person, beyond reasonable doubt, as such, he is 

acquitted of the charge u/s 366 (A) IPC and set at liberty forthwith.  

30. Considering the facts of the instant case, this matter is not referred to District 

Legal Services Authority for granting compensation u/s 357A Cr. P.C.  

31. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 Cr. P.C. 

  The judgment is signed, sealed and pronounced in open court, in the presence of 

both sides, on this the 1st day of February, 2016. 

 

 
    Additional Sessions Judge No. 2, 

         Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 
1. Witnesses for Prosecution  

 P.W. 1 : Kalpana Magar 
  P.W. 2 : Amar Magar 

 P.W. 3 : Dr.  Bibha Noni Keot 
  P.W. 4 : Rek Bahadur Magar 

 P.W. 5 : Asha Kumari Magar 
 P.W. 6 : Meghraj Magar 
 P.W. 7 : Rajendra Kr Magar 
 P.W. 8 : Bhaba Kanta Nath  
  

2. Witnesses for Defence  : NIL 
3. Court Witnesses :  NIL 
4. Prosecution Exhibits: 
   Ext. 1 : Post Mortem Report 
   Ext. 2 : Statement of Asha Kumari Magar 

  Ext. 3 : FIR 
   Ext. 4 : Sketch Map  
   Ext. 5 : Charge-sheet  
    
   

5. Defence Exhibits : NIL 
6. Material Exhibits:  NIL 
    

 
 

Addl. Sessions Judge No.2 
Sonitpur, Tezpur 

 
 
 


